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OBSERVATIONS, 



The defective state of our statute law has occupied 
a certain portion of public attention ever since the reign 
of Queen EKzabeth*. Its arrangement, revision, and 
consolidation have been recommended from the throne, 
and petitioned for by parliament; and the distinguished 
names of Bacon, H^>bart, Noy, Whitelock, Prynne, 
Rush worth, Maynard, Hale, Shaftesbury, Nottingham, 
and Locke, are numbered among the advocates of the 
measure. 

It would be a waste of time to insist upon its expe- 
dience, or to enforce arguments which have never been 
controverted. The statute book has long been admitted 
to be in a state disgraceful to a fred country and an 
enlightened age. Its p4ges are filled with a crude fnass 
of useless and obsolete, but unrepealed enactment. The 
blind passion of legislating has introduced new laws, 
penned by persons utterly ignorant of, or at least inatten- 

« Our excellent £dward Vt. expressed the wish, in his Diary, 
that ^^ when time shall serve, the superfluous and tedious statutes 
were brought into one sum together, and made more plain and 
short, to the intent that men might the better understand them." 

B 
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tive to, the eld. The carelessness, haste, and presumption 
with which acts of parliament are drawn and passed, 
have produced a sad labyrinth of blunders, repetitions^ 
contradictions, and tautology; and mtmy branches of law 
have thus, most unconstitutionally, been rendered inac- 
cessible to all but professional readers. 

It can, however, by no means be recommended to 
effect the great object of revision and consolidation, by 
incorporating the whole statute law into one universal 
digest. A Code Frederique or Napoleon would be hostile 
to the genius of our jurisprudence, and a violation of 
many inveterate and most valuable prejudices. The only 
safe and practicable mode which can be adopted, is by 
gradually selecting and classifying viiriouis distinct beads. 
The work may th^n be cons^^ned either, as recommended 
by Lord Bafxin^ to c(Mnmis»ons .of pei^ns chosen for 
their l^rning and experience, or to the unpaid energy 
and public q[>irit of individual^. 

Something of this nature^ it is true,, has been already 
efi^edn Several very excellent consolidation . acts are 
enumerated in the valuable Report of the House of Com** 
mons on Temporary Laws, drawn up by Lord Cd- 
chesti^r^ iq. 1796; and some meritorious; and successful 
productions of the same nature have since appeared^ 
: But of all the various heads of our statute law^ there 
are few which call i<x such immediate attention as the 
bankrupt code. Besides the repetitions, inaccuracies, 
and redundancies of various enactments, of more than 
two centuries and a. half, the changes whi^ have been 
effected by the immense extension of commerce* by the 
depreciation in the value of money, by the alterations 
both in the form and substance of mercantile proceedings, 
by the invention of .new frauds, and above aU^ by^tbe 
great mass of judicial decisicm, call for a degree and spe- 
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Kits ot iEttneiidinent which can never be so sdiig&ctorily 
efifaeted as in that careful and xmnute revision which 
shbuld accompany every measure of consolidation* 

The imperfection of the code has been sometimes 
stigmatised from the bencfa^ and arraigtied in the senate; 
and whenever the sentidients of the oomniercial world 
have been collected, their reprobation of it has been loud 
and nnanimous. It. is a system! by lio means specious in 
iheory^andproves'often inefficient^ vexatioas^'aiid opprea^ 
sive in practice. We shall not be surprised ait the exists 
ence of radical defects in it^ when we reciir id its origin^ 
and remendber the negled with which it has sinde been 
treated by the l^islature. 

The first bankrupt statute is the IS Etiz. c. 7«-'^ibr 
the act of Hen. VIII. which is usually^ but most erro- 
iieondy^ prefixed to the cdiecUcms upon the sobj^t^ bas* 
nothing exclusively applicable to insolvent traders^ ez- 
ifiept its title) . This statute of ElisBabetb) and two others 
passed in the i^gn. of James I. hmt the foundation of 
this branch of mercantile law. It is heedless^ however^ 
to observe^ that the science of commerdal jnrisprudenoe 
was at this time utterly unknown. So inefiective wer^ 
these first attempts^ that one erf* the funddLmeiriial.pnib^ 
ciples of aU insdivent law— vi^. the I8>eratioa of the 
honest debtor, who has made a full surrender of his 
property-^^^^as overlooked; and for more than a cedtifry 
and a hdf nothing seems to have been thought of but 
penalty, seizure, and coercion, 
. In liiis. imperfect state was the bankrupt kw sofiered 
to remain till the rdgn of Queen Anne. Ass^ees were 
thmi first introduced, for the collection and mam^jfement 
of the insolvent's property ; some important and equitable 
provisions were made for the proof of debts not pre- 
viously proveaUe, and for the summoning and exanrina* 

b2 



lion of witnesses. The discharge of the bankrupt by 
.certificate, and an allowance to him in the eyent of a 
dividend, as a reward for his conformity, were esta- 
blished. On the other hand, the preposterous punish- 
ment of death was denounced for omission to surrender 
to his commission or fraudulent concealmait of his pro- 
perty. 

With the exception, however, of this last provision, 
the alterations were extremely beneficial; but the statutes 
which effected them were only temporary, and by a most 
unpardonable inattention in the legislature, were suffered 
to expire. The second great landmark in our bankrupt 
law, therefore, is the statute of the 5 Geo. II. ; an act 
which owes almost every thing which it contains either 
of value or importance to its expired predecessors, while 
it is defaced with blunders and inaccuracies exclusively 
its own. A 

From this time, to the acts which go by the name of 
Sir S. Romilly (a period oif nearly eighty years), the legist 
lature were almost inactive. The short statute of 1 9 Geo. 
II.; two sections of the *^ Hodge Podge Act" of the 
24* Geo. II. ; and the provisions as to members of par- 
liament, are the only enactments of that period. In the 
year 1759, a desire was expressed for a general revision 
of the system. The complaints of the merchants pe« 
vailed upon the House of Commons to appoint a com- 
mittee, and several witnesses w^re examined, who spoke 
to the deplorable state of the existing law, and the extent 
sive frauds which were practised under it. Parliament, 
however, was prorogued before a report was made, and 
the frauds and the grievances were alike forgotten by 
the legislature. 

Sir S. Romilly's act of the 49 Geo. III. though dis- 
figured by hasty and ill-considered clauses^ engrafted 



upon it in its progress through parliam^it, contains some 
admirable provisions. Its operation, however, is but 
limited; and that eminent and excellent person probably 
never contemplated the complete revision of the code. 
** It will not/' he observed on a subsequent occasion, in 
speaking of what he had done, '* surprise those who 
know what difficulty a private individual who presumes 
to propose amendments in the law has to encounter, that 
more was not attempted.^ 

In truth, it rarely happens that any considerable me- 
lioration is effected until the complaints of that portion 
of the community, upon which grievances operate, has 
been strongly expressed. In the present instance, the 
impulse was given by those who were at once the princi- 
pal sufferers from the system, and the most certain of 
drawing the attention of parliament to their representa- 
tions. In the session of 1817, John Smith, Esq. the 
member for Midhurst, presented a pedtion, containing 
the complaints of the most considerable merchants, 
bankers, and traders in the country ; and Iei select com- 
mittee was appointed, which proceeded for two sessions 
with great diligence in its investigations. The persons 
of eminence at the bar who had peculiarly turned thdr 
attention to the subject, several active and intelligent 
merchants, and most of the considerable City solicitors 
were examined; and a body of information was col- 
lected which has formed the ground-work of no small 
part of the improvements which have been made, and 
are still making, in the system. 

The worthy supporter of the mercantile interests may 
now perceive the effects of his able and meritorious 
exertions. As he first excited the spirit of inquiry, and 
pointed out the prevailing symptoms of the disease, he 
will see with satis&ction, that the task of devising and 



applying the remeclies has fall^ into the b^p^ of the: 
person who^ from hift lofly station and high characters 
his learning, his wisdom^his unwearied pati0noe atid io*. 
dustry, from the immense extent of his informatioHy and 
from his large and complieaited ex^ri^nce, is^ of |tU 
others^ qualified to ensure i(s complete sucoesa^ ' To* the 
iUusdrioQs advocates already enumerated of r^brm aud 
consoHdation in our statute lavr; we may now add the 
name of the great and venerable Earl c^ Eldou ; th^. 
most pndbimdly learned and universal lawyc^r pf modem 

11 likes* 

The bill now produced has been prepared under the 
sanction and by the desire of the Lord Chancellor, aod 
contains a complete and ^iiished arrangement of opae^ 
Bie most difficult, and mtricate branches of comDnf^cial 
law. To his patronage and authcmty it is owing that ^ 
bcidy of twenty statutes have been consolidated into on0 
ohorc, dear, uniibrp, and compact digest; dlveH^ Of 
parliainentary redundancy and prolixity; inttiU^bletO 
die unpnifessional reader, and demonstralinig to the un^ 
pflrofessioaal one thai the most minute attentioii has b^m 
paid to the great mass of decision' which perplexes thQ 
subject 

In the course of last session a bill was introduced 
into parliament which comprised the whole bankrupt 
code, with the exoq>tion of the acts relating Co membera 
of parliament It had been the result of « diUgwit mA 
attentive exaxmnatton of every clause of the old sl^tutea, 
and of every case decided upon the eonstructiott of thooe 
clauses. It also contained a great body of new matti&r, 
part of which had idready been made public in a hjJi 
intaoduocd by the Lord Ciiahcellor, in the previous w^ 
sioQ, and part was then first submitted to ijho eonridei:^ 
tion of parliament^ The original langui^of the slntutfis 



had been rcftiiined wherever it had acquired a fixed, 
aotorioiis, and unobjectionable construction. Great 
pains had abd been taken to arrange the matter as analy- 
tically as ks nature would admit. 

This bill when printed was circulated, both daring the 
^esttcm and afterwards, as. widely as possible. Every 
means were taken to engage the attention and obtain the 
Assistance of those who were best able to afford it. The 
nesuithas been a considerable mass of suggestions; some 
of which are most valuable. Assistance has been received 
from the highest quarters, and from persons whose 
avocatiotts might best excuse them from the labour of 
revision; Tbe^odes of Irdand, Scotland, France, and 
the United States ** have been consulted with advantage* 
Tlie alterations effected since last session have been very 
extensive^ but nothing has been either advanced. or 
struck out which has not been the result of repeated 
deliberation^ researeh, and consultation. The measure 
has jdso been rendered more complete by the insertion 
of llie provi^ns respecting Members of Parliament; and 
thus die whole code is now included in the short space 
of a bitt of extremely moderate extent. 



* An act of Congress^ which comprised a code formed in* a great 
measure upon that of England^ has recently heen repealed^ and the 
United States are at present without any system of law exclusively 
a|iplicahle to eommerdal insolvency. The part of the Code de Com" 
nterce itektmg td this suhject has heen commented upon, but with 
np gseat vigour or taknt> by M. Lavaux, in a Traits sur k FaiOite^ 
and M. Pardessus^ in his Coun de Droit Commercial. An advo- 
cate at Rcniies^ however^ is now employed upon a work on this 
subject, from which great expecta^ns are formed. It is said 
that he will be to France what the learned Mr. Belt has been to 
Scotland^ whose! profeun4 and admirable Commentaries well 
deflerTeifie.attentiott of every English lawyer. 
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But the most striking, and perl^aps the most bene- 
ficial alteration consists in the very important point of 
phraseology. The tautology of acts of parliament is 
proverbial; but no one who has not perused them with 
a view to ascertain the exact quantity of unnecessary 
matter which may be expunged from them, can have any 
notion to what an extent this discreditable verbiage has 
been carried. It consists either in the unceasing changes . 
rung upon singulars and plurals, persons and sexes, in 
the repetition of the same parenthesis or limitation a 
dozen. times in one clause, instead of shortly referring to 
it; in the enumeration of several |7ar/fc«2ar5, concluding 
with a general^ or the still more reprehensible practice, 
where a general is in fact intended, of endeavouring to 
express it by a long, though probably defective, list of 
particulars ; all this repeated perhaps half-a-do2en times 
in the same section. 

Jt would be di£Scult to explain why it is not as safe 
and much more convenient to declare, that an* instru-: 
ment shall be ^^ valid,^' as to say that it shall be <^ valid 
and effectual to all intents and purposes whatsoever, any 
law, usage, or custom to the contrary in any wise not- 
withstanding;'' nor why a power may not be given as 
completely by saying that A. B. <^ may,^' as by enacting 
that it '< shall and may be lav^iul to and for,^ &c. 

From these and numerous other instances which mi^ht 
be adduced of the most intolerable prolixity, there is 
scarcely a section of any modem act out of which one^ 
third might not be expunged, not merely with safety, 
but with great and obvious advantage. 

It is impossible to doubt but that almost all the diffi- 
culty of expounding statutes arises from this absui^d 
prodigality of words. It is well observed, by a judicious 
writer on our statute law, that <^ if any one species of 



may be deemed of sufficient importance to merit atten- 
tion. 

Sect. 1 . Former imetmenta repealed. — It is much to 
be wished that somf shorter mode of referring to acts of 
parliament cotild be discovered than that of reciting the 
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i»bole title* &lt as the tmilbetm-A^ printed Btstetes; 
which ill le^ pbrate is denanuiiated die Aapter^ ie 
ajBised by the pruiter at hisown discretion, it doetsaC 
cpnrespond with the number which the derk assistaitf} 
^doirtes fUM^rding to the order in which the bill re** 
GCfives the royal aasent. There are instaiices ob the 
statute roll of an inverse order from the pailiameht roliJ 
Much «p«ce aiid ccmiiision would be saved, if the acts 
could be . referred to by their niunber. The Utle of the- 
statute^ 24 G. 2. here referred to, is nearly half & page 
in length. 

Sect. S. Wkatpersom shall be deemed iraders.^*nihit^ 
descripitiofl:! of the persona at present liable to the bank** 
rupt Uw is exiUremely defective. If it be expe<fient 
(which several considerable persons have doobted) to 
have ii law, coiitakiing remedies and privileges peculiarly 
applicable to taieremntile insolvency, it should at least 
^cQiaprise all persons, who, being in a situation- to reqnne 
a mere exteai^ve credit, 6r being liable to sudden and 
Amforeseen calaniitiea, come withia its prkiciqple. There 
me also numerous subtledes and inconsistencies in thd 
present law which are very discreditable. 

The present Bill remedies diese (4)^etioB8. 1st Bj^ 
^ more extensive enumeration of persons; who, though 
perhaps, not actually << buying anidE selling/' yet ob-' 
tain extensive credit as '< underwriters, persons in- 
suring ships, &c. owners and part owners of trading 
ships, warehousemen, whaifinger% packers, builders, 
/Carpenters, shipwrights, victuallers, innkeepers, stage- 
^oach proprietors, brewers, maltsters, dyers, printers, 
Jbleachers, fullers, scavengers, dustmen, manufacturers of 
alum or kelp, cattle or sheep salesmen*" • 
' 2d. ^^ Persons engaged in any traffic, of drawing 
and redrawing, negotiating, or discounting bills of ex- 



the law as it now dand^ wbibb ia eonBped to fimvdiitot 
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arrests^ attachments, and outlawries.. It is an act of. 
bankruptcy by the Irish statute, 1 1 and 12 Gqo. 3. 

4th. Frcmduknt voarrant of attorney io confess judg* 
menu 

5th. FrauduUnily permitting ajudffmeniio be obtained. 
These two provisions are from the [bUl of 18£S. They 
seem extremely judicious. 

' 6th.. Fraudulent g^j delivery, or traiisfer tf goods. 
This is from the same bill, and was recommended to the 
committee by. a high authority in bankrupt law. It has 
been much otgected to, as multiplying secret acts of 
bankruptcy, which are already a great hardship upon 
the fair trader; and i^uch transactions, it is said, are 
sufficiently guarded against at present^ by being void at 
law. 

' 7th. Fraudulent surrender (^fcopyhold. This, which is 
within the principle of any other conveyance of real pro- 
perty, has been holden not to be an act of bankruptcy. 
Ex parte. Cockshott, Cooke's Bankrupt Laws, page 16£. 
The reasoning upon which it was excluded, viz. that 
copyhold cannot be taken in execution; and that the 
statute which speaks of an intent to defraud creditors 
means, not an intent to defraud creditors under a com- 
mission, but creditors where a commission does not issue, 
though perhaps correct in a legal point of view, is too 
technical not to require legislative correction. 

The acts of bankruptcy, of taking sanctuary and ch- 
taining protection^ are of course omitted, as being en- 
tirely obsolete. 

> . • . J . . 

The Bm of last session contained a provision, that a 
commission should not issue upon a conveyance of all a 
trader's property, after twelve months from its execution. 
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The doctrine of Lord Mansfield, by which such deeds 
were first liolden acts of bankruptcy, was highly dissatis^ 
factory to the profession upon all 'principles of legal 
reasoning. Lord Thurlow is said to have expressed 
himself in the most violent terms against it. It has also, 
upon principles of policy, been represented as extremely 
objectionable, as it does away almost entirely with trust- 
deeds, which may be a most beneficial mode, of distri- 
buting the insolvent estate, and puts it in the power of 
any creditor, by remaining outstanding, to nullify all 
the proceedings under such a deed. It also allows the 
insolvent himself, by concealing any such creditor, to 
have it in his power to overturn the arrangement. . 

Upon mature deliberation, however, it has been 
thought expedient to omit this clause. The great ob- 
jection to deeds of composition is, that their execution is 
generally a secret. A trader seldom proposes a compo- 
sition till he is UTetrievably ruined. If it be consented 
to, he is enabled to preserve to the world the semblance 
of the most perfect solvency. His creditors of course 
cease to make him any further advance, but he obtains 
extensive credit firom persons ignorant of the arrange- 
ment. In a few months he is driven to a commission ; 
but, in the mean time, he has either paid the old cre- 
ditors by instalments, out of the goods obtained from 
the new, or, if the commission be sued out immediately, 
he takes merit with the former for breaking, as it is 
called, *^ full handed,'' pays a respectable dividend out 
of the goods obtained from the second class of creditors, 
and finally obtains his certificate with ease, through the 
influence of the first. 

In lieu of this section the bill contains a provision 
adopted in other codes of bankrupt law, viz. the settling 
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creators do not consent; as to which oiife post^ sect 124. 

: Sect 4, Jds rf Bankn^tqf4 — ^This section contains 
the fidlowing new acts of bankruptcy :— -istj Verbal der 
daraAanor admisaottcfinsoboencg*. This was strongly 
reoonunended by several of the most experienced and 
inteOigent persons examined before the committee — no- 
thing being more common than for an insolv^t trader 
to cdfer an unexplained and nnsatisfartory compodtion, 
add, upon its bdng rejected, defy his creditors, who are 
unable for months to obtain proof of an act of bank- 
mpt(r|r. As acts of bankruptqr are merely teste of in^ 
scdv^ncy, it may be observed that there can be no test 
more satisfactory than adeliberate admission or declara- 
tion of it. Andasitisonly created an act of bankruptcy 
when made at a meeting caUed by himsey^y it cannot be 
olsjected that a trader may be entra|{ped into an unwary 
admission of what is not substantially true. It may 
be otgected, that tbb may diseourage a trader baax 
middilg that disclosure of his affidrs which he is bound 
injustice to do^as soon as he is convinced of his in- 
eapacitjr to pay the full amount of his debts : an objection 
certainly <^greflt weightias nothing can be more ruinous 
than the expedients of a sinking trader to retrieve his 
affidrsy when they have become desperate^ but not suffir 
dent to counfterbalanoe the advantages which will arise 
fiem. making k an act of bankruptcy, fidly. General 
stoppage for seun Mtecessive days. This was also ro- 
eoinmended byseyetal persons of great eaqperience ex-, 
andned before the committee. The rqwrtf and the.biU 
of I8I89 framed in pursuance of it, fixed the period of 
teven days. Sdly. As to lying in prison. The period 
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of three s9>eeiA ha»been BubalHoted in the biU ia the roDiti 
of the present preposterous period of two months :. many 
persons of experience recommended a fortnig^t^ and 
even one week. The bill of! SIS made the period four* 
teen days; and apparebtly with great propriety, A 
trader who cannot p;ro0ttre bail within a fortnight^ bafr 
swrely given a sufficient test of bis iniolvenqy;. 

Sect. 5. Petition io take the benefit (^ (he Insolvent 
Act anact Gfbairicruptaf* Thift, with some trifling verbal 
alterations, is from the bill of last session* 

Sect. 6. Declaration rfineotoeficy /{/2 at thesecretary 
of bemkrupts office^ an act ^bankr^ptc^. The pro?* 
priely of some provision to enable a trader, who believer 
faknself insolvent, or who has not the present means of 
paying his debts, to join in suing out a commission 
against'himself, was strongly ujrged before the committee^ 
and was recommended in the report. A clause to that 
efiect formed part of the bills of 1818 and 1822. The 
principle is adopted both in the French and Scottisb 
codes, and its introduction into our own has been since 
so universally approved of^ that it is imnecessary to urge 
any of the numerous arguments ia its support. 

The present clause, in order to. provide as much as- 
possiUe against fraudulent roitc^r^ directs, l«t» tliat the 
declataticMi shall be attested by asolicitor $ 2dfy^ diat the 
advertisement of it in the Gazette dball be insearted within 
eight da>s after the declaration bas been filed ; ,3dly, 
that the docket shall not be struck b^re the expiration of 
four days in a town commission^ and eight in a country 
commission. It also,> to save expense, . provides^ that the 
advertisement shall be evidence before the commis^ner^. 

Seel. 7. Compour^ing witkpetiiwmng creditor* This 
is the 24th sept, of 5 Geo. II. the recital, being omitted. 
It contains the following alterations: 1st, The word 
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trader is used throughout the clause, mstead of the word 
bankrupt, to avoid an ambiguity suggested by Lord 
Eldon in ea: parte Paxton, 15 Ves. 464, whether the word 
bankrupt means a person who- has committed an act of 
bankruptcy, or one so treated by the person striking the 
docket. 2d,*The operation of the clause is extended. 
The statute of 5 Geo. II. imposes the penalty where, 
<< after issuing any commission/' the trader pays to the 
petitioning creditor. Lord Rosslyn was of opinion that 
the pendl consequences attached, i{ after a docket struck^ 
though no commission issue, the creditor takes satis- 
faction or security. Ex parte Gedge, 3 Ves. 349; Lord 
Eldon has, however, satisfactorily shown that the autho- 
rity of ^JT parte Thompson, 1 Ves. jun. 157, upon which 
Lord Rosslyn relied, is not applicable; and that a docket 
struck cannot in the construction of so penal a clause be 
construed as the isstdng a commission, ex parte Browne, 
15 Ves. 473. As the very mischief that the legislature 
intended to prevent is established if the creditor is at 
liberty to take the satisfaction or security after striking 
a docket, the clause in the present bill is accordingly 
altered by the insertion of the words, ^* (xfter atiy docket 
shaU hofve been strufikf* insiead of those which stood in 
the 5tb Geo. II. Sdly, The word shcUl in the following 
sentence being construed mat/ in the 5th Geo. II. the 
latter word is added in the present, <^ whereby the (cre- 
ditor, &c.) ^Aa// privately have and receive more in the 
pound, &C.'' Ex pdrtel^axton, ante. 4thly, In the last- 
mentioned sentence the word privately is omitted. It 
has caused much litigation and difficulty, and it has 
been found necessary to disregard it almost entirely, a 
transaction being considered private^ although one or 
two other creditors know of it, ex parte Paxton, ante; 
ex parte Bnnei 1 Buck. 19, lOSl 5thly, As it is a doubt- 



17 

fill point whether, when the commission has been super- 
seded and a new one issued under this clause, it is 
necessary to prove any other act of bankruptcy than that 
of the. composition with the petitioning creditor in the* 
formel* commission, this point is guarded against by the 
following declaration in the negative: '^ And the com- 
missioners under such commission, or the major part of 
them, shall and may declare and adjudge such trader or 
traders to be a bankrupt or bankrupts without proof of 
any further or other act of bankruptcy." 

Sect 8, 9» 10. As to traders having privilege qfpar^ 
Uament. The only alteration is reducing the period 
which makes not entering an appiearance to an action an 
act of bankruptcy from two months to one. 

Sect. 11. Striking docket. The bill of last session 
contained a provision requiring the petitioning creditor to 
swear that the commission was not concerted ; but upon 
consideration, thamultiplication of oaths was thought so 
objectionable, that the law remains as it was. 

Sect 12. jis to the costs of the commissiofff Sfc. The 
only alteration in , this respect is, as to the taxation of 
bills subsequent to the choice of assignees. As the law 
now stands, it is generally considered, notwithstanding 
a doubt suggested by Mr. Christian, that aU such bills 
are to be taxed by the Master, though only for the or- 
dinary attendances at Guildhall. The consequence .is, 
th^' however trifling the sum, the expeose thereby in- 
curred amounts to many pounds. ' It is therefore pro^ 
po9ed to extend the power of Commissioners to all bills 
except Jbr charges in respect of actions or suits. . These 
are to be taxed by the ofiicer of the court in which such 
business is done. To guard against the enormous labuses 
which so frequently occur under country commissioners, 

c 
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power is reserved to any one creditor for 2()L to. obtain 
the taxation by ft Master. 

Sect. 1 S. As to the petitioning creditor's debt. As the 
law now stands, a commission cannot issue iq)on a debl 
not payable^ unless it be upon security* Hence a door is 
open to great frauds by persons who intend to go out of 
the country, and purchase goods on credit, and then go 
away : they cannot be arrested, nor can a writ otne exeat 
be obtained ; and there are no means of pursuing either 
them or the property till months after they have departed^ 
and the property is gone. The present clause therefore 
adds to th^ s^tion of 5 Geo. IL that a debt hot payable 
shall be a sufficient foundation for a commission^ a provision 
that it shall be so although no security be given far it^ 

Sect. 14. Commission not to issue when trader has cb^ 
tained his discharge under the insolvent act. This is. to 
prevent a dashing of jurisdiction. It is confined, to a 
denial of the remedy of a commission to any creditor 
who might have come in under the insolvent act. It 
has, however, been so much objected to, that it will pro- 
bably be thought expedient to omit it. 

Sect. 17* If petitioning creditor's debt insufficient to 
support a commission^ the Lord Chancellor may^ on the 
petition of other cr editors, order the commission to be pro- 
ceeded in. Great evils have been experienced^ and itn-* 
mense expense incurred, by reason of commissions being 
superseded in consequence of some objection, to the peti<» 
tioning creditor'*s debt. As a coinmission is a proceeding 
for the benefit of all the creditors, a power should be 
lodged somewhere which vmay save the inconvenience of 
superseding a commission which may have been worked 
for months, provided there be cr^itors willing toplateo 
themselves in the. situation of the petitioning creditor. 
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Sect. id. Auxiliartf commissions. This sedtibn gives 
power to the chancellor to issae auxiliary commissioiig 
for proof of debts under 201.^ or the examination of 
witnesses. 

' Sect 19. As to the effect of an act of bankruptcy 
prior to the petitioning creditor's debt. Nothing can be 
more perplexed and absurd than the law as it at present 
stands upon the question, whether a commission can be 
impeached by proof of the riequisites to support a prior 
commission. It seems to be generally understood, that 
a debtor to the estate may, in an action brought by the 
assignees, upon proof of a preceding act ofbankruptcy^ 
and a sufficient debt upon which a commission might 
have been sued out, resist the claim and defeat the com- 
mission. It is not sufficient to set up a preceding act of 
bankruptcy, he must also sliow a debt upon which a 
commission caiM have been sued out. But here, strange 
to say, the necessity of proof stops: it not being requisite 
to show that it ever was the intention of that creditor to 
take out a commission. The consequence of this state 
of the law, as observed by Lord Eldon, is, ^* that there 
are instances of antecedent acts of bankruptcy committed, 
and debts contracted for the very purpose of defeating n 
subsequent commission most honestly sued out.*' 

Lord EUenborough repeatedly expressed his doubts of 
the soundness of this doctrine, invejghed against its 
absurdity, and wished the opinion of a court of error io 
be taken upon it in the most solemn manlier. It mtist, 
however, be observed, that it has received a certain degree 
of legislative confirmation by the clause of 46 Geo. IlL 
which provides that no commission shall be invalidated 
by any act of bankruptcy prior to the petitioning clre* 
ditorV debt, provided the petitioning creditor had nor 

notice of it 

c£ 
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The bm of 1822 contained a clause to the effect, that 
no commission of bankrupt should be superseded, on 
4iecount of an act of bankruptcy prior to the petitioning 
creditor's debt, unless within three months. This would 
certainly have greatly diminished the evil. But the pre- 
sent clause, formed upon a very valuable suggestion of 
Mr. Montagu, effects the desired object in a more simple 
and unobjectionable mode. It provides that no com- 
mission shall in any case be invalid hy reason of any act 
of bankruptcy prior to the petitioning creditor's debt; 
but that every transfer of property by a bankrupt, to the 
injury of his creditors shall be avoided by it, accordmg 
to the original state>of the law. 

Secjt* .2 1 . Commissioners^ fees. Great dissatisfaction 
has been expressed by quorum commissioners in the 
country at the fees allowed by the act of Geo. II., and 
it is notorious that more than the statutable, allowance is 
constantly taken in the shape of travelling expenses. 
This section allows every such commissioner a further fee 
of twenty shillings for each meeting; and, in case his 
usual place of residence is distant tien miles or upwards 
from the place of meeting, a further fee of twenty 
shillings. 

Sect.'22. As to adjudication. It is a singular cir- 
cumstance that no existing act, in terms, either directs or 
authorizes the adjudication. : It is merely referred to in- 
cidentally. The present section expressly directs it. 

This leads to the consideration of the very important 
question of ex parte ac(^udieation. Nothing, it must be 
admitted, can be more unjust in theory than the declaring 
avman bankrupt behind his back, i seizing his property, 
stopping his trade, and compelling him to surrender ; 
when, if an oppor4:unity had been afforded to. him, he 
might have proved that he had never committed an act 
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of bankruptcy^ or that he does not owe the person pro- 
secuting the commission a single shilling. Several most 
distressing instances have occurred, in which persons 
have thus been irretrievably ruined by commissions 
either maliciously or carelessly sued out against them. 
By the French law^ the insolvent is allowed eight days 
to contest the adjudication before the tribunal which 
pronounced it. By the Scotch sequestration staitute, 
there is a provision in the nature of a rule toshov^ 
cause why sequestration should not issue. These con- 
siderations had induced a very general wish that some 
similar provision might be introduced into the present 
measure ; and so anxious had the framers of the bill been 
to comply with so just a desire, that some clauses had 
been actually framed on the model of the Scotch aict. It 
has been, however, found, after very great deliberation, 
that such a measure would, in all probability, be' pro^ 
ductive of infinitely greater mischiefs than those that are 
sought to be repressed. Till some more eflFective tribunal 
be substituted for that of the '* Court of Commissioners,*' 
as they are pompously termed, it will be in vain to hope 
for any beneficial alteration of this part of the law. In 
France and Scotland, the tribunal which has to pronounce 
the adjudication consists of persons who are in a situation 
to hear and weigh conflicting testimony, and whose judg- 
ment is generally acquiesced in by the parties. With us 
the commissioners are the worst constituted court for such 
a proceeding that can be conceived. In London, they 
consist of seventy persons, divided into lists of five, to 
each of which commissions are directed, thus forming 
fourteen different tribunals. The emoluments are neces- 
sarily so sn^all, that few persons of sufficient professional 
talents are able or 'willing to devote themselves to the 
duties of the situation. In the country, commissions 
are directed to solicitors, with the assistance sometimes. 
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but not alwajTB, of a barrister. Before such a tribuoal 
mii6^ the alleged bankrupt, with his counsel, attorney, 
und witnesses attend to set up a case which must be met 
in like manner on the other side by counsel, attorney, 
and witnesses. The .commissioner^ must then decide 
upon conflicting evidence, or the court thus objectionably 
constituted, must have the delicate and difficult duty of 
influencing the deliberations of a jury. From the de- 
cision thus formed, there would almost invariably be an 
appeal, which, as the courts are at present constituted, 
would be first to the Vice-Chancellor, and from thence to 
the Lord Chancellor. Months would frequently elapse 
before a final decision could be obtained. In the mean 
time, the person sought to be protected by this alteration 
in the law (namely, the honest and solvent trader, against 
whom a commission had been improperly issued,) would 
derive little benefit, as the e£Pects of the alleged insolvent 
must of course be attached in the first instance, and there 
is no reputable merchant or tradesman whose credit 
would not be irretrievably blasted by this necessary 
seizure, however successful he might afterwards be in 
showing that the requisites to support a commission did 
not exist. The dishonest trader, on the other hand, 
would be armed with fresh means of harassing his c^ 
ditors, and frittering away the remains of his property in 
litigation. 

Sect 24. Commission to proceed although bankrupt 
diCf if after adjudication. This is sect. 17 of 1 Jac. I.; 
it is altered from the original, which permits the com- 
misdoners to proceed if the commission has been ^^ dealt 
in.'* Upon which Lord Talbot held that any dealing, 
however minute, was sufficient; Warrington v. Norton, 
For. 184; and though Lord Eldon has holden that the 
commissioners could not proceed unless the party had 
been declared bankrupt ; ex parte Beale, 2 V. and B. 29. 
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yet aa Lord Talbot's opinion does not appear to have 
beeii cited, it is more advisable to make an express 
declaration to that effect) to prevent all doubts for the 
future. 

Sect. 26. As to the Commimoners' warrant. This 
section contains a very valuable provision to (Bnable a 
person deputed by the commissioners' warrant to seize 
goods of the bankrupt in Scotland, Ireland, or the colo- 
nies. At present the assignees have to go through the 
process of a suit to recover personal property. The 
provision as to the identification of the warrant are, 
1st, That it shall be verified by the solicitor to the com- 
mission, before the mayor or chief magistrate of the town 
near which the commission is executed ; Sndly, Have the 
common seal affixed to it ; Srdly, That it shall be verified 
by the person deputed by it, before a justice of the peace 
of the county in Scotland or Ireland where the goods 
are; or in the colonies, before the governor or some 
member of the council. 

Sect. 27* Messenger may obtain search warrant where 
property of the bankrupt is sworn to be concealed. This 
U another very valuable mode of reaching the bankrupt's 
property, which is frequently put out of the reach of 
seizure by being placed in other person's premises. It 
gives power to justice^ of the peace in England, and 
members of council in the colonies, to grant a search 
warrant, upon oath that property of the bankrupt is 
concealed, which may be executed in the same manner 
as a search warrant for goods stolto ; the person executing 
the search warrant only to be indemnified from an action 
in tsase he finds any of the bankrupt's property. 

Sect. 98. Protection to the messenger against actions. 

Several cases of grievous hardship were stated to the 

j committee, caused by actions brought against messengers 
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to try the validity of the commissioD; This section gives 
to them the.same protection which constables now have, 
viz.^that no action shall be brought against them for any 
thing done in obedience to the warrant, until demand of 
a copy of the warrant, &c. and requires the plainti£P to 
make the assignees, or, before. choice, the petitioning 
creditor, a party, with a provision as to costs, that in 
case there be a verdict against the assignee or petitioning 
creditor, the plaintiff shall recover such costs 'from him 
as he (the plaintiff) will be liable to pay to the messenger. 

Sect SI. jis to witnesses^ expenses. There is at 
present a considerable hardship in compelling the at- 
tendance of witnesses after adjudication, from any part 
of England, however distant, at their own expense^ at 
the hazard of commitment if they are unable or un- 
willing to incur such expense, and leaving it to the 
discretion of the . commissioners whether they shall be 
reimbursed. The present provision requires the neces- 
sary expenses to be tendered upon service of the sum- 
mons, in like, manner, as upon service of a subpcena in 
an action at law. . 

Sects. 37, 58. As to • the warrant of commitment. 
These sections provide that upon a Habeas' Corpus^ or 
action for false imprisonment, the court may look at the 
whole of the examination of the party committed; 

Sects. 39, 40, 41* Protection to commissioners. These 
sections give commissioners the same protection as the 
law at present affords to magistrates. Ist^ No writ is to 
be sued out against any commissioner in less than a 
month after notice of the cause of action, on the. back of 
which the name and place of abode of the attorney is to 
be endorsed. 2d. Plaintiff shall not recover unless the 
notice be proved, and no evidence; shall be given of any 
cause of action not contained in the notice. 3d. Com- 
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mitssioners may tender anieiids within' one month after 
notice, or pay it into court^befbre issue joined. 

The greatest injustice has been suffered by commis- 
sioners, in consequence of actions vexatiously brought 
against thetn. 

Sect. 42. Limitation of actions. This section is in- 
troduced in the room of a very ineffectual clause in the 
1 Jac. I. It limits actions to three months — directs that 
they shall be brought in the county where the cause of 
action arose — allows the defendant to plead the general 
issue — and gives double costs. 

Sect. 49. Proof of dd)t by sureties, 8^c. This provi- 
sion, which is from the 49 Geo. III. has been extended 
to the case of ^< bail," which (as it has recently been de^ 
termined in the King s Bench) are not included in that 
act. 

Sect. 51 . Proof in reject of annuity. This is also 
from the same statute ; and, in addition, directs in what 
mode the commissioners are to estimate the value of the 
annuity. There is some confusion in the cases upon this 
subject, which will be most effectually cleared up by 
having the valuation made according to the direction 
ofLordEldon, in ex parte Whitehead, J Meriv. viz. 
by reference to the original price, deducting from it such 
diminution in the value as shall have been caused by the 
lapse of time since the grant of it. 

Sect. 52. Sureties ^^ payment of annuities how to 
come in under the commission. This is a most valuable 
clause, for which the bill is indebted to the judicious 
assistance of Mr. Cooke. It has been framed in order 
to meet the recent determinations that such a surety may 
sue the bankrupt, and recover after he has obtained his 
certificate. As the law strips. a bankrupt of the whole 
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of his propertj, it should foUow, that every thing ought 
to be done ,to secure him, in case he obtains his certi- 
ficate^ from claims made subsequent to itj in respect of 
transactions previous to the bankruptcy. The present 
clause prdvides, that the annuitant shall not sue the 
surety until he shall have proved : after such proof, the 
surety will have his election either to pay the annuitant 
the amount so proved, or to remain liable to the growing 
payments to ^uch an amount as the annuitant shall have 
proved. After the surety shall have so paid the whole 
amount, he shall stand in the place of the annuitant in 
respect of such proof. The certificate to discharge the 
bankrupt from the claims both of the annuitant and the 
surety. The surety to be entitled to credit, in account 
with the annuitant, for dividends received hif the latter, 
before the surety shall have fully paid the am6unt proved. 
Sec. 53. Contingent debts, how proveable. This very 
important alteration in the present law was recommended 
by the committee^ and a clause to that ^fiect was inserted 
in the bill of 1818, together with anotaer, by which car- 
tain debts remaining in unliquidated damages^ were to 
have a value set upon them by the commissioners, and 
tabe proveable. The provision respecting contingent 
debts.in like manner directed the commissioners to assess 
the value. It has been thought advisable to confine the 
relief now given to those debts which are contingent at 
the time of the bankruptcy, and which becoming certain 
afterwards^ would be in time, if allowed to be proved, to 
rec^ve a dividend. A third mode by which relief might 
be given to the creditor and the bankrupt is, by allowing 
a c^aifi) to be entered, as is at present done in cases of 
policies of insurance. There are omsiderable objections 
to .all the. three modes: the present is obvious to the 
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fewesti though at the same time it is the least effective of 
the three. 

Sect. 54. Proof for interest upon bilk ofexchoknge^ &c. 
Interest becomes due upon bills of exchange^ both by the 
custom of merchants and by the rules of law and equity, 
from the time when they become payable. In bank"* 
ruptcy« however^ proof is not allowed in respect of in» 
terest, where not reserved by contract express or implied. 
The reason of which is, that interest being a compensa* 
tion for the use of money, or detention of a demand, it 
is not a deht^ but in the nature of damages j and that 
commissioners have no power to assess damages. This 
reasoning, which is so extremely technical and narrow^ 
gives so much dbsatisfaction to the mercantile world, 
that it is proposed to allow proof of interest upon all bills 
and promissory notes which are over-due. 

Sect. 55. Costs proveable though not taxed at the time 
of the baukruptey. 

It is an absurdity in the law as it at present stands, 
that the right to prove costs should depend upon the 
circumstance of their, being taxed previous to the bank*, 
ruptcy. N. B. The section in the bilLof 1822, by which 
it was provided, that under those commissions which 
issue upon a petition to take the benefit of the insolvent ; 
adfc^ or a declaration of .insolvency^a creditor who had 
obtained a verdict or decree should be entitled to be paid 
his costs ia full, has met with so much disapprobation 
that it has been abandoned. 

3ect. 56. Creditor having elected to come in under 
the commissionj if IIh commission be afterwards mper^r 
aeded, restored to his former rights. This is a very proper 
provision. At present, if a creditor, who has the bank- 
rupt in execution, el^t to come in under the commission, 
he cannot take him again if the commission be superseded. 



28 



Sect. 57. Ponder to the commissioners to expunge proofs 
of debt. This is a very valuable clause, taken from the 
bill of 18^^. It will have a most salutary e£Pect in saving 
great expense in petitions. 

Sect 68. Choice of assignees. The bill of 1 822 c<m- 
tained a clause that creditors on accommodation bills 
should not vote in those ccnnmissions which issue upon 
a petition to take the benefit of the insolvent act^ or a 
declaration of insolvency. This provision was intaided 
to check the great evil occasioned by the creation of 
accommodation bills for the sole purpose of carrying the 
choice of assignees and the certificate. It was^ however, 
considered that it would be so extremely difficult to affix 
a satisfactory definition to the term accommodation bills, 
and that it would at the same time have been so great an 
hardshipupon ^cma^Je holders, that after mature delibera- 
tion the measure was abandoned. This section also per- 
mits ^bi//^ creditors to vote in separate commissions. The 3 
Geo. IV. gave this power to joint creditors of a whole firm 
in commissions against some of the members of the firm. 
But the law was left as it was with respect to joint cre- 
* ditors, where there is a commission against one partner, 
who are driven to the expense of an order in each par- 
' ticular case. This is now remedied by an extension of 
the former provision to all case^ thereby superseding the 
necessity of the order. 

Sect 59. Assignment of the personal estate. This 
section is composed of 13 Eliz. s. 2; 1 Jac. I. s. 13* 
5 Geo. II. s. 26. The word *« personal" estate and 
effects has been inserted in consequence of an opinion 
entertained, (and apparently with great justice) 1 Christ. 
472, that the commissioners are bound to convey ^r// the 
bankrupt's estate and effects to the elected assignees^ by 
which means a very common practice of commissioners, 
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and which has the sanction of Lord Hard wickers recom- 
mendation, is clearly erroneous^ viz. the omission of 
copyholds. in the assignment, in order to save the ex- 
pense of two fines, one from the assignee, and the other 
from a purchaser. This may safely be effected by the 
present alteration. The 5th Geo. II. directs that no 
schedule shall be annexed to any assignment. As this 
abuse has entirely ceased, and may be remedied by 
order if it were to be renewed, the provision has been 
omitted. 

Sect. 61. Commissioners may convey bankrupt's real 
estate. This section is principally taken from the 1 3th 
Eliz. s. S, into which is inserted the provision in the bill 
of 1822, as to the bankrupf's real property situated in 
the colonies, with the addition of that in Scotland and 
Ireland. 

Sect. 63, 64. As to vacating assignment^ and bargain 
and sale. The sevei*al provisions as to this are thrown 
together in the former of these clauses. The latter is a 
very valuable provision, borrowed from the Act of Con- 
gress, which provides that where new assignees are 
chosen, no action or suit shall be abated, &c. N. B. A 
provision in* the bill of last session, regulating the prac- 
tice of courts of equity, with regard to bankruptcy being 
an abatement of a suit, and which had been thought 
necessary in consequence of a discrepancy between the 
practice of the Courts of Chancery and Exchequer, has 
on consideration been omitted. 

Sect. 67. Power to commissioners to sell bankrupts 
property in mortgage. The whole of this clause is new. 
It comprises the whole of Lord Rosslyn's order, and in 
addition directs, 1st, that in the absence of the mortgagee^ 
the commissioners may, upon notice . served upon him, 
proceed to inquire, &c. 2d, Proceed to a sale unless 



30 

the mortgagee objects. Sd, The moctgagee to have 
power to bid. 4th^ This daiise extends io the case of 
a second mortgagee, which' has been holden not to be 
within the terms of the order. Ex parte Jackson, 5 Yes. 
$57* And 6th, To an equitable mortgagee as to die 
propriety, of which it is to be observed that Lord Eldon 
has expressed some doubt, 16 Ves. 435. It may, how- 
ever, be submitted, ^hat though extremely nice and 
difficult questions of fact sometimes arise with respect to 
equitable mortgages, yet that it may be better, upon the 
whole, to trust them to the commissioners, than drive 
the parties in every case to a petition. 

Sect. 68. After eighteen months^ outstanding debts to 
be sold by auction. All sales freejrom auction duty. 
The former of these provisions is adopted from the 
Scotch Sequestration statute. The latter is taken from 
the same source, and is also contained in the American 
Act, and our own Insolvent Act. It is founded on such 
obvious justice, that it would be unnecessary to urge any 
argument in its recommendation. 

Sect. 69. Provision against Jraudvlent extents. 21 
Jac. I. s. 10. N. B. Might not the provision recom- 
mended by the committee, and embraced in the bill of 
181S, be adopted, viz. : That extents not actually levied 
at the time of the adjudication, should not be efiectual, 
although no provisional assignment has been executed. 

Sect. 70. Reputed ownership: This is the important 
section of the statute of 21 Jac. L That preamble, which 
does not extend as far as the enacting part, and gave 
rise to the case of Mace v. Cadell, Cowp. 232, is 
omitted. The word or is also substituted for and, in 
the phrase order or disposition, according to the con- 
stant construction which has been given the words 
** order and disposition,'** in the statute of James, 3 
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Taunt. 437. As the provisions of this bill have been^ 
extended to the colonies, it has been necessary, in this 
phice^ to except negroes, machines^ &c. from the opera- 
tion of this clause, where they have been mortgaged, 
together with landed proper^, and form part of the same 
security. 

Sect 71. Bankrupt conveying his lands or goods to 
others^ or delivering securities^ or tranrferring debts into 
other persons'* names^ declared void. This is the fifth section 
of 1 Jac. I. with the addition of the provision as to deliver^ 
ing securities. It has been attempted to extend the con- 
struction to a gift of money; the courts have, however, 
holden, that it is not within the section ex parte Short- 
land, 7 Ves. 88 ; Kensington t;. Chandler, 2 M. and S. 
367 ; nor is it desirable to extend it thus far ; but as 
transfers of << bonds, bUls, notesy or other securitieSy' are 
easier of proof, and appear to come under the mischief 
intended to be repressed by the framers of the statute of 
James, these are included. 

Sect. 72. ^s to leases to which the bankrupt is entitled. 
The 49 Geo. III. which was the first statute which pro* 
vided for this circumstance, is defective in one very im- 
portant particular, as it only discharges the bankrupt from 
his liability in respect of rent and covenants, &c. pro- 
vided the asi»gnees accept the lease. If they decline, he 
remains liable notwithstanding his certificate. The pro- 
visions of this clause — Ist. Discharge the bankrupt, in 
case the assignees elect to accept the lease ; 2d. If they 
elect to decline it, he is discharged, provided he deliver up 
the lease to the lessor within fourteen days ; Sd. If the 
assignees will not elect, the lessor may apply by petition 
to the Lord Chancellor. 

Sect. 73. Vendor of any estate in land may compel 
assignees to elect j whether they wiU abide by or decline the 
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agreement made by the bankrupt. This is an extremely 
valuable prpvision,. enabling that to be done on petition, 
for which it is now necessary to file a bill. 

Sect 75. Lord, Chancellor, may order bcmkrypt to 
join in c(mveytng. The only alteration in this provision,, 
which is from die 3d Geo. IV. is to give the power ^' at 
any time, in case the bankrupt does not dispute the com- 
mission, or if he does, in case there be a verdict against 
him.*' It could under that act only be done " at the 
time of the allowance of, or after he has obtained his 
certificate." 

Sect. 76. Where bankn^pt has stocky S^c. standing in 
his name as trustee^ or beneficially. This is, an extension 
of the 36 G«o. III. c. 90, which applies only to trusts of 
stocky or annuities transferable at the Bank of England ; 
to ** all government stock, and the stock of any company 
within the United Realm.*^ 

The section also comprises another provision of the 
same statute, where bankrupt is beneficially entitled. < It 
extends— 1st To all such stock; 2dly. It gives such 
power to the commissioners, the act of Geo. III. creating 
an unnecessary. expense, by requiring the transfer to be 
made by the Lord Chancellor upon petition, . 

Sect 77^ et seq. As to the doctrine of, relation. We 
now come to the. provisions which modify the excessive 
hardships of what is . technically termed the doctrine of 
relation to the act of bankruptcy. According to the 
original strictness of the law, every, transaction however 
fair, if subsequent to an act of bankruptcy however 
secret, was considered invalid, on the principle that from 
the commission of the act the insolvent. in case he was 
afterwards adjudged bankrupt, lost the entijre dominion, 
of his property. . 

The difficulty, of legislating upon this subject is con- 



33 

sideraUe ; no general rule can be laid down which will 
not prodace great individual hardship. The event of 
the public bankruptcy would very insufficiently provide 
for the fixing that point which should render void all 
collusive preferences. Accordingly, in most commercial 
nations a certain fixed rule haS) obtained, founded on a 
presumption, that for a certain period before the public 
bankruptcy all persons dealing with the insolvoit, and 
who have obtained advantages above the other creditors, 
must have had notice that bankruptcy was unavoidable; 
and the incapacity of the bankrupt has he&x carried back 
to the eve of his bankruptcy, so as to include all con« 
tracts gestos a mercatore decovHoni proximo. In Scotland, 
in old France, and, as we are informed by Mr. Bell, on 
the continent in general, this constructive bankruptcy has 
been carried back a certain definite number of days ; in 
France ten days prior to the public bankruptcy; in Scot* 
land, by the late act, sixty days. 

By the present Code de Commerce a course of pro^ 
ceeding is adopted compounded of both these methods. 
The bankruptcy is found either upon voluntary decla- 
ration, public notoriety, or general stoppage; the ad* 
judication at the same time states a day on and sub- 
sequent to which the insolvent was in a state of bank- 
ruptcy. Many facts (most of them in their nature 
ambiguous) are considered to be evidence of this state, 
though they are not sufficient to ground the general ad- 
judication of bankruptcy. The definite period being 
thus fixed, all transactions ten days previous to it, are, 
as they were under the old law, deemed void. 

In England, the event which, as prior to the date of 
the public bankruptcy, was considered as the point indi- 
cative of approaching failure, was the act of bankruptcy. 
When this was modified in the way effected by Sir S. 
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Romilly's acts, it was thought necessary to fix upon some 
point from which the person dealing with the bankrupt, 
should be presumed to have had notice of his insolvency. 
The act of 46 Geo. III. enacted, that the mere striking 
a docket should be notice. But this was found so unjust, 
that it was repealed in three years; and by the 49 Geo. 
III., the issuing a commission was declared notice of a 
prior act of bankruptcy. However^ the fact that a com- 
mission has actually issued^ is hardly more notorious 
than that a docket has been struck. Nothing can be more 
absurd in theory, or more cruel and oppressive in prac- 
tice, than that a transaction, necessarily known only to 
two or threef clerks, should be notice to all the world of 
an act of bankruptcy. 

The present bill repeals this obnoxious provision, and 
declares that the issuing a commission shall only be 
deemed notice where the adjudication has appeared a 
sufficient time in the Gazette for the person to be affected 
by such notice, to have seen the same. It may be ob- 
jected that this will raise a question upon every case, and 
produce litigation. It is, however, to be observed, that 
it seems a safer mode, if there be any necessity for the 
doctrine of constructive notice at all, than the only other 
satisfactory alternative, viz. of fixing an arbitrary periods 
as, for instance, twenty-four hours after the adjudication 
has appeared in the Gazette; in which case, a person 
inclined to commit frauds, and who has intelligence of 
the insertion in the Gazette at an early period of the 
prescribed time, has the remainder of it tg carry on his 
frauds with impunity. 

The subject matter of notice which deprives 9 per- 
son of the protection in question is various in the dif- 
ferent statutes. In the 1 Jac. I.* it is, ''that he is be- 
come bankrupt.^^ ' In 21 Jac. I. it is not mentioned at 
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all. In ig Geo. II. it is, " thttt he Is be<:<nne a bankrupt, 
or that he is in ingolvent circumBtancea." In 56 Geo. 
III. which is a mere extension of the IstJac. T. tbe 
same terms are used. In 4fl and 4Q Geo. Ifl. the words 
are used which have been adopted tfaronghout tbe pre- 
sent bill, " notice of any prior act of bankruptcy, by 
such bankrupt committed, or that he was insolvent, or 
had stopped payment.'^ 

It has been laid down, upon tbe construction of the 
several statutes applicable to this subject; that the notice 
necessary to afiect the person dealing with the bankrupt 
it Yslfaaam mitxK tmmctionB — (Sowerby v.- Brooks) 
' — srane requiring acfual, and others cowAttcftDr, Betkc. 
This has been followed in the present bill ; and accord- 
ingly, the following two classes of transactions ttri pro- 
tected, provided the person dealing with the bankrupt 
had not any notice, either actual or conitrvcHve, 

1st. All conveyances, payments, and contracts, and all 
executions and attachments, two ratmths prior to the 
issuing of a commission; 46 Geo. III. and 49 Geo. ILL 
2d. Payments in the coarse of trade, in respect of goods 
bought, or bills of exchange, 19 Geo. II. N. B. This 
statute only expresses hilla of exchange: doubts have 
been entertained, whether a creditor in respect o(tt pro- 
missory note, drawn by a bankrupt in the ordinary course 
of trade, is protected ; Harwood v. Lomax, 1 1 East, 
127- The words promissory n<de or notes are accord- 
ingly inserted. It were to be wished that this protection 
were extended to all payments whatever without notice : 
Lord Hardwicke, on one occasion, speaking from recol- 
lection, erroneously beheved that it did so. 

The excellent proviaionB of Sir S. Romilly's nets have 
not been altered ; but the following abuse of them is now 
endeavoured to be prevented. It frequently- happew 
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that persons obtain property after an aet of bankruptcy^ 
vfhicb, if a valid commission were to issue within U^e 
two months allowed by the above acts for. the title of the 
assignees, to operate^ they would be i^bliged to refund. 
A practice} therefore^ is resorted to for such persona to 
obtain a friend to sue out an inyajiid commission. T}ie 
two months elapse before it can, be superseded, and if a 
new commission issues, the persons thus possessed of the 
bankrupt's property may bid defiance tp the clain^ of 
the assignees under it. This evil it is proposed to re- 
medy by enacting, that where any commission issues 
which is afterwards superseded, all transactions, &c. 
after an act of bankruptcy shall only be considered valid 
under a subsequent commission, if more than two months 
prior to the first conunission. 

Qn the other ^and, payment of debU^ or delivery qf 
goods, shall only be a£^ted in case the person so paying 
or delivering had actual notice. 

Sect.. 81,, What shall be deemed notice to bodies politic. 
This extends the doctrine of constructive notice to bodies 
politic, where the person acting on their behalf has had 
notice ; Ist, to every dealing and tramofftioni it is at 
present confined to payment of debts and delivery of 
gpodp, 56 Geo^ III.; Sdly, to the case of such person 
having constructiioe notice firom the Londpn Gazette, aa 
proposed above ; 3dly, in order to make the enactments 
uniforms that the party *' had become bankrupt, or v>as 
or were insolvent, or had ^toppid pajpnentT* 

Sect. 82. No purchase Jiir valuable consideration 
impeached (xfief eighteen months. It has sometimes been 
considered (though the point has never received judicial 
determmation) that by the 21 Jac. I., any act of bank- 
ruptcy, whether known or secret^ was intended, afUtr five 
years, to be cancelled with reference to purchasers; and 
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that after that period, it was meimt to give a quietus to 
purchasers in all cases; (1 Cbriist 2S5.) though it would 
probably be determined that the statute had not so ex- 
tensive an operation, yet a provision to this efiect is so 
reasonable, diat it has been inserted in the present bill — 
the time bdng reduced to dghteen months. 

Sect. 83. Titks to properly sold under the commission 
not to be impeached unless commission be superseded withm 
twelve months. This is an extremely necessary providon. 
The bankrupt's properly rarely produces as much as it 
ought, in consequence of the danger in which a purchase 
from the assignees is placed in case of the commission 
being superseded. Any provision which may render 
titles secure.will be extremely valuable. 

Sect. 84. Assignees^ wUh consent nf creditors, may 
compound, ftc This section comprises the several pro- 
visions of the old statutes as to assignees, with consent, 
submitting disputes to arbitration, instituting suits in 
equity, and compounding. It is merely noticed here as 
containing a very necessary provision for the common 
case of a meedng for any of these purposes being adver- 
tised, and not attended by any creditor except the as-' 
»gnees. In ordinary cases the assignees are unwilling 
(perhaps unable) to act; and the business, however 
benefidal it might be to the estate, is dropped. This 
change gives the power to the assignees (after an ad- 
vertisement for such meeting, and the same not attended) 
to act with the consent in writing of the commissioners. 

Sect 86, et seq. Js to making the adjudication of the com^" 
missionersfinal. There are few evik so great in the ad-, 
ministration of the bankrupt laws, as the extensive and 
numerous litigations which attend commissions. The 
validity of a commission may be contested in various 
ways; by the bankrupt, by any of his creditors, or by 
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any of the persons indebted to the estate ; in petitions 
to the Chancellor, in actions agiunst the assignees or the 
messenger, and in the defence which may be made 
to actions brought by the assignees. 

It was the object (as was observed by ISir S. Romilly 
in his evidence) of the 46th and 49th Geo. III. to 
remedy these evils in two ways : Istj By making it im- 
possible to overturn commissions by reason of secret 
acts of bankruptcy. (This provision has been already 
considered above, and it has been shown how much it 
will be extended and improved by the present bill.) 
^ly, By dispensing with the necessity of proving all the 
requisites to support a commission in any action by the 
assignees, unless the party against whom it was brought 
meant really to try the validity of the commission, and 
would, at the risk of costs, give notice of such his in- 
tention. Sir S. Romilly proceeds to observe^ that those 
acts have certainly prevented some litigation, and saved 
some expense; ^^ but," he addf, ^^ a more effectual re- 
medy should be applied: perhaps the most effectual 
would be that suggested by Mr. Stevens in his evidence 
before the committee in the last session, namely, to make 
the adjudication of the commissioners, when acquiesced 

» 

in by the bankrupt for a certain period,^naZ in all caseSf 
except those of commissions fraudulently taken out by 
the bankrupt himself.^ 

A provision recommended by such authority obtained, 
as it may be supposed, many supporters ; and there are 
few things in the improvement of the bankrupt law which 
are so strongly and frequently recommended as the 
making the adjudication final. It must, however, be 
allowed, after perusing the following extremely judicious 
observations of Mr. Cooke, that this can only be done 
to a limited extent. 
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^^ The next thing which I observe has been mentioned 
is, that the adjudication of the commissioners should be 
conclusive. I cannot agree with that by any possibility : 
I think there would be no objection to the decision of 
the commissioners being conclusive as against the bank- 
rupt after a certain time^ and also against persons ivho 
are indebted to the bankrupt*s estate, that is, whdre the 
bankrupt could recover as for a debt ; but I think it 
would be most unjust and injurious that the decision of 
the commissioners, which is an ex parte proceedinj^ 
should be held conclusive against persons who have ad- 
verse rights to the assignees: it would be contrary to 
every principle of our law; it would be binding thema^ 
to acts to which they were no party, and which they had 
no means to contest. But at a trial assignees have very 
often rights which the bankrupt himself had not; they 
may claim property fi*om creditors which the bank- 
rupt himself could not claim from them; and when they 
do that, if they do not claim under a valid commission 
of bankrupt, I cannot conceive on what principle they 
ought to be entitled to recover. Now there are no means 
by which persons standing in that situation with the 
assignees can possibly defend themselves, unless they are 
allowed to dispute the commission, &c. because the effect 
of a commission may have relation back to the act of 
bankruptcy, and it may often. overturn very important 
acts, that, as between the bankrupt and those persons 
with whom he dealt, were perfectly fair and right, and 
which the bankrupt himself could never overturn; then 
if a commission that is good for nothing in law is to 
have the effect of overturning such transactions, it is 
perfectly clear that many, many frauds would be com- 
mitted." 

In pursuance of these very valuable observations, the 
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principal alteraticois upon thb head, proposed by the 
present bill, have been confined to the following par- 
ticulars : 

IsL By the 49th Geo. III. the commission and the de- 
positions are made in certain cases evidence to be received 
of the trading, &c unless notice is given of intention to 
dispute the commission. The Bill, with a view to ^e 
a sdll greater check to litigation, declares that the depo- 
sitions shall be conclusive evidence, unless such notice be 
^ren. 

Sdlj. If the bankrupt does not contest the commissSon 
within six months, if he be in England at the time of the 
adjudication, or three months after his return if be be 
abroad, the proceedings are made conclusive evidence in 
actions and suits brought bff asngnees, for any debt or 
demand for which the bankrupt might have wstained 
any action or suit. 

. ddly. A debtor to the estate, if called upon by the 
asRgnees to pay, within the time given for the bankmpt 
tp contest the commission, may pay the amount of his 
debt into court. Initancee of great hardship have oc> 
curred where a debtor, having been compelled to pay to 
the assignees under a commission which has been after- 
wards superseded, has been compelled to pay his debt a 
second lime to the assignees under a new commission. 

These provisions seetn to afford the best dieck upon 
, the vexatious reustance too frequently made to actions 
brought by assignees. Nothing, indeed, is more unjust 
than that a person who owes a debt to the estate should 
be able to take advantage of perhaps an accidental dr- 
cumstance to avoid a just claim. Great expense is in- 
curred in recovering even the undoubted debts that are 
due to the bankrupt's estate, from the right that all per- 
sons sued by the assignees have to dispute the commis- 
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sion: and, in fact, it is an expeHment very frequently 
made, when there is not the smallest cause to suppose 
that the bankruptcy is not good^ though the absence of 
a witness, or other reasons, may make a difficulty in the 
proof of it. 

4thly. As the right of the debtor to resist the claim of 
the assignees can only be founded on the possibility of 
his bdng called upon by the bankrupt in case the com- 
mission be superseded, it follows, that if he be indemni- 
fied against such future claims upon the acquiescence of 
the bankrupt under his commission for a limited period, 
he cannot reasonably oppose the demand of the assignees. 
Accordingly, by Sect. 90, if the commission be after- 
wards superseded, persons from whom the assignees have 
recovered, or bona fide paying the assignees, are dis- 
diarged from claims of the bankrupt 

Sect OS. Commissioners may summon assignees^ and 
in default qf attendance commit them. This is a pro- 
vision whidi has given some little dissatitfaction, butlt 
is a power so little likely to be abdsed, attd at the same 
time so necessary a protection against fraud and obsti- 
nacy, that it could not safely be onlitted. 

Sect 94. Creditors to direct where the money is to be 
paid in as collected^ <$*c. This is the clause from the 
40th Geo. III. with the following very valuable addition, 
printed in italics, viz. in that part which enacts, that in 
case the creditors omit to direct where the money is to 
be paid, the commissioners may do so, provided it be 
not into any banking-house in which they or the soli- 
citor to the commission, ^^or the asAgnees^ or any of 
them/* Bxe inter^tied. It is surprising that this very 
obvious provision was not inserted in the original act. 

Sect 95. Commissioners may direct money paid in on 



42 

ike bankrupfs estfUe to be vested in Exchequer bUls^ idxh 
Geo. III. The cmly alteration proposed in this clause 
is the omission of the* words which give this power to the 
commissioners : '* upon the application qfthe assignees^ or 
of any Jive or more of the creditors who have profved their 
debts under the commissionj or notice given to the asr 
signees of such intended application'* A precaution per- 
fectly useless, as the commissioners may well be trusted 
with the power of making the order whenever it seems 
necessary. It has even been suggested that it should be 
the duty of the assignees in certain cases, without the 
intervention of the commissioners. 

Sect. 96. PenaUif of ^ per cent. This provbion in 
the 49th Geo. III. is confined to the disobedience of the 
order to pay in money, as directed in the 94th section. 
That statute contained no penalty for disobedience of an 
order to lay out in Exchequer bills. The present clause 
imposes die penalty in three cases: 1st, For wilfully re- 
taining or employing the bankrupt's estate, contrary to 
the direction to pay, as aforesaid. 2dly, For knowingly 
or wilfnUy permitting a co«assignee so to retain or em* 
ploy. 3dly, For disobedience of order to invest in Ex- 
chequer bills. 

. In the 49th Geo. III. the commissioners are required 
to charge the 20 per cent, in the case of ex parte Bray, 
1 Rose, 144, though the court was of opinion, that under 
the circumstances the assignee had acted meritoriously; 
yet it was considered that the commissioners had no dis- 
cretion upon the subject, and he was charged with the 
^0 per cent. It has been thought advisable to give the 
commissioners a discretion, and the word authorised has 
been accordingly substituted for required. 
. Sect. 98. Audit of tJie assignee's accounts unthin six 
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months^ and noi earlier ihan Jbur snorUhs after the^ 
last examifuUion, This is a new provision, which it 
is submitted will be a very salutary check upon assig. 
nees. 

Sect 100. As to dividends. The only alteration of 
importance to be noticed under this bead is a provision 
which places a joint creditor who happens to be a peCi* 
tioning creditor under a separate commission, in all casesy 
on a level with the other joint creditors. At present there 
is a great incongruity in the law upon this head. By the 
new act, which enables a commission to be sued out 
against two or more members of a firm, not being the 
whole firm, a joint creditor is very properly prevented 
from obtaining any advantage over other joint creditors, 
and only receives a dividend pa^-i passu with them. But 
the old doctrine, which allows a joint creditor, who is 
petitioning creditor in a separate commission^ to receive 
a dividend on the separate estate along with the sqmrate 
creditors, is still left. 

Sect. 102. Assignees to return account of unclaimed 
dividendsy mth penalty Jbr not doing so. Assignees 
within twelve months after a dividend, in case there be 
no further demand, are hereby required to return a cer- 
tificate upon oath^ made at the Bankrupt Office of un- 
claimed dividends, and estate subsequently received. 
The Lord Chancellor to have power to make any order 
respecting the money in their hands. 

The sums sometimes remaining in the hands of as- 
signees in consequence of the death or bankruptcy of 
creditors, and the indolence or want of information of 
their respresentatives or assignees are very great. There 
are instances of such sums amounting to thousands of 
pounds. The writer of this has recently been informed 
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of two estates, in which no less than 3000/. and 4000/. 
have thus been left in the hands of the assignees. This 
provision is only intended to be a means of obtaining 
information upon the probable amount of such sums, 
with a view to a specific appropriation of them in future. 

Sect 104. Bankrupt not surrendering, <S*c. guilty of ^ 

felony J and liable to be transported for life, S^c. This 
section proposes what the expired statutes of 4 and 5 Anne 
and 5 Geo. I. (from whence the 5 Geo. II. was taken), 
with the difference of punishment effected : vi2S. affix the 
penalty to the four different species of offences redted in 
the statute : 1st, Not surrendering and submitting to be 
examined. 2d, Not making discovery of his estate and 
effects. 3d, Not delivering up his goods, books, &c. 
4th, Removing, concealing, or embezzling to the am6nnt 
of 20/. Thesection of theSth Geo. II. is, as is well known, 
extremely incorrect and ungrammatical, reciting all the 
offences, but not affixing the penalty to all, as was shown' 
in Pagers case, I B. and B. 309. The statute ] Geo. lY. 
which altered the punishment of various crimes from 
death, to transportation, &c. has taken no notice of this 
inaccuracy, but recited and re-enacted the whole, with 
the mitigated penalty^ That part of the statute appli- 
cable to this offence is hereby repealed. 

The present clause requires the surrender to be before 
three 6* clock on the forty-second day: thus either saving 
the estate the expense of an order for enlargement, or 
ihe commissioners the inconvenience of Waiting at the 
place of surrender till midnight. 

Sect. 105. Power to the Lord Chancellor to enlarge. 
This is an alteration of the present law, inasmuch as it 
^ves the Lord Chancellor the power to enlargefromttme 
to time. Nothing is more absurd and inconvenierit than 
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the law as it now stands, by which a bankrupt is ren- 
dered liable to the penalty for not surrendering, though 
physically incapable of ID doing. 

S&^\{)Q. AUawametobmikrupif(yrnMintenance. No- 
thing can be more distressing than the appeal occasionally 
made to commissioners by the bankrupt for some allow- 
ance for his support \ the law, as it now stands, stripping 
him instantly of every means of existence. This claose, 
which is adopted from the Act of Congress, empowers 
the commissioners before choice of assignees, and after- 
wards, the assignees with the approbation of the com- 
missioners, to make an allowance to the bankrupt until 
be shall have passed his.last examination. 

Seqt. 111. Bankrupt in custody to be brought before 
the eommmioners at the creditors'* expense. The law 
upon this subject, which is contained in the 5 Geo. II. s. 5. 
and 49 Geo. III. s. 13. only enables the bankrupt to be 
brought up at his last examination^ and then only when 
he is in custody.on mesne process^ or charged i7i execution. 
This clause gives power, 1st, to bring him up at any 
Q^eeting^ either public or privatCi which may be appointed 
by the commissioners ; 2dly, that he may be brought up, 
whenever he is in custody, under any process^ attachment^ 
execution^ or sentence. 

Sect. 114, etseq. As to the certificate. In pursuance 
of the proposed alteration contained in the bill of 18S^, 
the provisions in the present, as to the requisite number 
of creditors, are as follows: 1st, certificates must be 
signed hyfbur'Jifths in number and valua (This is the 
section from 5 Geo. II. which was repealed by 49 Geo. 
III.) 2ndly, After six months, by three Jvfths in number 
and value, or nine^enths in number onh/. 3dly, After 
eighteen months, if the signature of one creditor only is 
necessary to complete either the required number or 
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value^ the bankrupt, having obtained the signatures bf 
the commissioners, may petition the Lord Chancellor for 
the confirmation of his certificate, having first served 
such creditor with a copy of the petition, who may show 
cause against the allowance. 4thly9 As to joint creditoi^. 
A similar provision is now made with respect to the cer- 
tificate, as before mentioned, with regard to choice of 
assignees; viz. that in all commissions joint creditors 
shall be entitled to sign, thus superseding the necessity of 
an order in every, case. 

Sect. 1 1 9. Future effects^ when lieAle. This section, 
as contained in the bill of last session, was much mis- 
understood. It was nothing more than the old provi- 
sions, which make future eflPects liable in case the htakr 
rupt has been bankrupt before, or compounded, or taken 
the benefit of an insolvent act, unless he pay fifteen 
shillings in the pound* 

There is one very reasonable alteration introduced 
into tl|e present bill, by declaring that the future effects 
rfialt vest in and be seizable by the assignees, whereas the 
courts had put such a Construction upon the statute of 
Geo. II., that they might, against every principle of in- 
solvent law, have been scrambled for and seized by any 
of the creditors. 

Sect. 120. As to bankrupt's allowance. In conse- 
quence of the alteration in the value of money, the various 
sums have been doubled. 

Sect 122. As to what shall deprive the bankrupt of 
certificate and allowance. These provisions are all col- 
lected into one clause, there being at present some little 
incongruity, as some of them apply to all benefit uiider 
the commission, others only lo the certificate. The 
various sums have also been doubled ; it being now more 
than ninety years since the legislature specified them.-^ 
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Tbej are as follows: if bankrupt has lost by ^* any sort 
of gaining or wagering, (instead of a long enumeration 
of various games, as in the old statute,) ^0/. in one day, 
or SOO/. within one year preceding such bankruptcy; 
200/. by stock-jobbing; destroyed or mutilated books; 
made fraudulent entries ; concealed to the amount of 10/.; 
or permitted fictitious debts to be proved." The pro- 
vision in the 5 Geo. II., which deprives him of such 
benefit in case of his having advanced above 100/. on the 
marriage of a child, unless he can shqw that at the time 
he had enough to pay his debts, has been omitted, as the 
hardship of throwing the proof upon him for an inde- 
finite time, was judged excessive. 

Sect. 123. As to the surplus. This clause contains the 
important provision, that all debts, in the event of a sur- 
plus, shall be entitled to carry. The following order, 
however, is preserved: — Ist. All creditors whose debts 
are now entitled to interest in the event of a surplus. 
2d. All other creditors to have interest from the time of 
proof. 

Sect. 124, 125. As to composition contracts. A com- 
position is frequently the cheapest and most beneficial 
mode of winding up a bankruptcy ; and after the pub- 
licity of an adjudication, is not obvious to the same ob- 
jections, as private compositions are but too justly 
charged with. As, however, it sometimes happens that 
one unreasonable, vindictive, or rapacious creditor op^ 
poses an arrangement of this sort, it is perhaps not too 
much to trust the power of determining upon the ex- 
pedience of such an arrangement to the great body of the 
creditors, whose suffrage should bind the smaller. The 
provisions of these two clauses are taken from the Se^ 
questration statute of Scotland, where it is said they 
give great satisfaction. They provide, that at any meeting 
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of creditors ^/2er the hut examnation (for before this pe- 
riod the bankrupt's affairs cannot have been sufficiently 
investigated), of which t\fenty-^>ne days notice have been 
given, if the bankrupt or his friends make an ofier 
of composition, or security for composition, which nine- 
tenths in number and value of such creditors ai^rove, 
another meeting for deciding upon the offer shall be ap« 
pointed; at which, if nin&<tenths accept the offer, the 
X«ord Chancellor may, upon its being certified to him, 
supersede the commission. 

The mode of voting in deciding upon this offer is as 
follows : — Any creditor whose debt is below 20/. is not 
to be reckoned in number, but may be computed in 
value. Any creditor to the amount of 50/.; residing out 
of England, to be personally served with a copy of the 
notice of the meeting to decide upon the offer sufficient 
time before it as to be able to attend it. Penalty for cre- 
ditor accepting a gratuity or higher composition. Bank- 
rupt, if required, to make oath that he has not given any 
such gratuity, &c. 

Sect. 126. Construction of the act. This is a clause 
comprising a number of different provisions relating to 
the construction of the act. It provides, as in the 
statute of James, that it shall be construed beneficially 
to creditors; that nothing contained in it shall alter the 
present practice in bankruptcy, except where such 
alteration is expressly declared ; that it shall extend to 
aliens, denizens^ and women (avoiding through the bill 
the constant but most unnecessary repetition of ^^ he or 
she''); '^that all powers or duties given to the Lord 
Chancellor may be exercised by a Lord Keeper or Lords 
Conunissiooers.'* This provision has at least saved five 
hundred, words, the old acts boring on with a constant 
repetition of '^ it shall and may be lawful to and for the 
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Lord Chancellor, Lord Keeper, or Lords Commissioners 
for the custody of the great seal of Great Britain," 
^' That all powers, &c. to commissioners or assignees, 
may be performed, &c. by the major part of the com- 
missioners, or by one assignee, if one only be chosen ;" 
by which the endless repetition of *^ the said commis- 
sioners, or the major part of them," and ^^ assignee or 
assignees,'' has been avoided. The bill concludes with 
a provision for subsisting commissions^ and that Ireland 
and Scotland shall only be affected where expressly 
named. 
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